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Question 1 
Section 184G(1) of the Conveyancing Act 1919 (NSW) states: 


All instruments (wills excepted) affecting, or intended to affect, any lands in New South Wales 
which are executed or made bona fide, and for valuable consideration, and are duly registered 
under the provisions of this Division, the Registration of Deeds Act 1897, or any Act repealed by 
the Registration of Deeds Act 1897, shall have and take priority not according to their respective 
dates but according to the priority of the registration thereof only. 


Under this provision, in stark contrast to the general principles, an interest takes priority over 
another interest according to date of registration. However, by the terms of s 184G(1) the 
instrument seeking priority must have been ‘executed or made bona fide’. For the purpose of 
s 184G, bona fide also means absence of notice. 


With reference to legal authority, analyse these issues. 


Question 2 


Jen was the registered proprietor of Purple Acre, two acres of vacant land in northern New 
South Wales. She held an estate in fee simple under the Real Property Act 1900 (NSW). Ten 
years ago Jen entered into an agreement with her neighbour Jacob to grant him a right of way 
to travel over Purple Acre to his property. Jacob paid Jen $10,000, laid a gravel road on Purple 
Acre, and installed a gate to allow him entry to his property. The agreement was expressed in 
a deed, which met all formal requirements. However, Jacob did not register the agreement. 


Three years ago (September 2015) Jen leased Purple Acre to Terri. Terri is a professional 
ornithologist who uses Purple Acre to study native birds. The covenants of the lease were 
expressed in writing but not in deed form. The term of the lease was for two years with an 
option for a further year. The lease was not registered. 


In September 2017Jen sold Purple Acre to Angelo for current market value. Angelo physically 
inspected the property. He saw the gravel road and the gate but there was no physical 
evidence to demonstrate that Terri was in occupation of the property. After the physical 
inspection, they exchanged contracts. 


When the time came for settlement, Angelo undertook a title search and again physically 
inspected the property. He was satisfied that there were no caveats on the title and there was 
no one in possession of the property. At settlement, Jen handed the certificate of title and the 
transfer to Angelo. Angelo had the dealing stamped. After settlement but before registration, 
Jacob and Terri contacted Angelo to notify him of their interests in Purple Acre. 


With reference to legal authority, advise Angelo on the property law issues. 
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Question 3 


Elliot is the registered proprietor of Red Acre, a block of land in Sydney, New South Wales. 
Stanley is the registered proprietor of Green Acre, the neighbouring block of land. Both Elliot 
and Stanley respectively hold an estate in fee simple under the Real Property Act 1900 (NSW). 
Both blocks of land have harbour views. 


Red Acre is subject to a covenant (recorded under the Real Property Act 1900 (NSW)), 
benefiting Green Acre which states that ‘[t]hose burdened by this covenant will not at any time 
hereafter erect any building of a greater height than sixteen feet above the present level of the 
land hereby transferred.’ The main purpose of the covenant was to protect the views of the 
harbour available from Green Acre. The covenant was created over sixty years ago. 


In November 2017, Elliot lodged a plan with council to erect a building at a height of seventeen 
feet. The plans were approved by the council but the council building assessor advised Elliot 
not to proceed until the position on the covenant was clarified. Elliot ignored this advice and 
commenced construction in December 2017. In other words, at the commencement of 
construction, Elliot was aware that he was at risk of breaching the covenant. 


In January 2018, Stanley became aware that the building upon completion would breach the 
height restriction. He wants to take legal action to have the partly completed building torn down 
or at the very least have the construction halted. Elliot argues that the building upon completion 
will have no real impact upon the views from Green Acre. He further claims that the covenant 
should be modified or extinguished. Moreover, Elliot argues that the wording of the covenant 
makes no sense. 


With reference to legal authority, advise Elliot and Stanley on the property law issues. 


Question 4 
In discussing the Torrens regime it was stated in Gibbs v Messer [1891] AC 248, 255: 


The protection which the statute gives to persons transacting on the faith of the register is, by its 
terms, limited to those who actually deal with and derive right from a proprietor whose name is 
upon the register. Those who deal, not with the registered proprietor, but with a forger who uses 
his name, do not transact on the faith of the register; and they cannot by registration of a forged 
deed acquire a valid title in their own person, although the fact of their being registered will enable 
them to pass a valid right to third parties who purchase from them in good faith and for onerous 
consideration. 


With reference to legal authority, analyse this statement. 
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Question 5 


Sandy was the registered proprietor of Lot 5 and Lot 11, adjoining lots of land. She respectively 
held an estate in fee simple in the lots under the Real Property Act 1900 (NSW). For many 
years, Sandy, her family members, and her employees had accessed Lot 5 by driving over a 
bitumen road on Lot 11. Six years ago (January 2012), Sandy decided to sell both lots. 


On the same day she entered into a contract with Jeff to sell him Lot 5 and a contract with 
Sergio to sell him Lot 11. Both contracts were settled by the relevant parties forty two days 
after entering into the contracts (i.e. the same day). Jeff and Sergio registered their respective 
fee simple estates under the Real Property Act 1900 (NSW). No right of way was registered. 


After the registration of the fee simple estate, Jeff and his family used the bitumen road on Lot 
11 to access Lot 5. This arrangement continued until Jeff accidently drove over Sergio’s ‘Juliet 
Rose’ bushes which had been planted in close proximity to the bitumen road. Sergio was 
distraught by the loss of his roses and in a fit of anger he blocked the access between Lots 5 
and 11. Jeff, while contrite for destroying the rose bushes, yells across the fence to Sergio that 
he holds an ‘implied’ right of way and Sergio better remove the barrier or he will take him to 
court. Sergio yells back that he has indefeasibility of title on his side. 


Further investigation reveals that Jeff and Sergio were familiar with Lots 5 and 11 prior to 
entering into their respective contracts with Sandy. They were both aware that Sandy, her 
family members, and her employees had used the bitumen road for many years on Lot 11 to 
access Lot 5. There was no conduct by Sergio prior to settlement which gave rise to an 
obligation to Jeff or which would otherwise be held to be unconscionable. 


With reference to legal authority, advise Jeff and Sergio on the property law issues. 
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